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ORIGINS , HISTORY OF CRIMINAL LIABILITY FOR BUSINESS INTERRUPTION defense attorney or PERSON AND CURRENT STATUS OF THE PROBLEM
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Statement of the problem . Provisions relating to the origins and history of criminal liability for interference in the defense attorney or person not found its coverage. This issue is essential to the theory of criminal law in this sphere .

        Analysis of recent research and publications. The problem of criminal responsibility for intervention in the defense attorney or a person engaged by such scholars as VI Borisov , OD Svyatotskyy VI Osadchiy and others. However, the origins and history of the responsibility for this act is not received by this time a proper study.

       The purpose of the article is to study the origins and history of criminal liability for interference in the defense attorney or the person and the current state of the problem.

The main results of the study. To highlight the origins and history of criminal protection activities defender or representative of the person from interfering in its turn to the etymology of the concepts used in this paper. Terms that are of interest to us in this connection is the " origins " and " the present state of the problem." Their interpretation to some degree is offered in the " Dictionary russkoho language " SI Ozhegova. For example, such a thing as " leakage " can be understood as follows "the beginning , the source of something " [1 , p. 209 ]. This understanding of the term is given in the legal literature [2 , p. 45]. In Russian origins sounded like " origins " or " beginning ." These definitions , interpretation, with some convention can be moved and the problem that we investigate and then limit our clarification will be a defense attorney or a person in our country Ukraine .

          The second concept that we apply the " current state of the problem" can be defined by exploring the three terms that it includes, as components of the "modern ", " state ", " problem". Based on the fact that " modern" means that which relates to the present time ( the current state of the doctrine of criminal law in the abovementioned problem [1 , p. 605 , 2 , p. 45 ]), and "state " - a position in which someone or something is located ( in our case study of the problem that we study [1 , p. 613 ]), while the term " problem" indicates the complexity of the issue that needs to be addressed , studies , etc. respect for our interest we can with such a theoretical framework , the analysis of the origins of criminal liability for interference in the defense attorney or the person and the current state of the problem.

         Criminal liability of persons who interfere with the activity of a defense attorney or a person has deep historical roots ( origins ). Analyzing the development of advocacy and representation to people in Ukraine and approval of the above problems ( including the origins of criminal responsibility for acts under Art. 397 of the Criminal Code of Ukraine), because that is not subject to independent research by the example of the development of human society and legal ideas and regulations we will examine the problem by following zahalnovyznachenoyi historiography.

        Historiography we need , as will identify and explain the origins of criminal liability for interference in the defense attorney or the person and the current state of the problem. So far this issue has not found its fundamental, comprehensive study. This is because, as correctly noted by Dr. Matviichuk that:

1) tried to examine these issues apart from the historical development of society and the state ;

2) Ukraine was the most difficult historical conditions to its independence , sovereignty and statehood [2 , p. 46].

This rightly wrote Dr. Grischuk , noting that the history of science of criminal law (and we emphasize that legitimate activities and defense attorney or person to provide legal assistance or breach of statutory warranties of conduct and professional secrecy) is not studied [3 , p. 8]. As you know , the science of criminal law has so far not commented and did not study the origins, history of criminal liability for interference in the defense attorney or person in historical periods that have and are important in the history of society, the state, including the theory of criminal law and practices . The importance of the scientific study of the origins and history of criminal liability for interference in the defense attorney or the person and the current state of the problem - beyond any doubt. Just use the historical and legal research method can ensure the accuracy of the description of the genesis of criminal liability for interference in the defense attorney or person and clarify the current state of definite problem. According to our investigation , this time question remains whether our concept of criminal liability for acts under Art. 397 of the Criminal Code of Ukraine, the conviction of a person or they are the property of society, including in our country .

Important in this respect should be leading factors determining the formation and nature of the human impact on social development in this direction. People who are in the early development of the society involved in the protection of individual rights , not only had to learn every element of law and acts through attempts and errors , groping to find the cause , nature and relationship, adapt , finding remedies representation in legal aid , protection of statutory guarantees their work and professional secrecy , but also generalize this knowledge to establish their place in certain states of the state legal system and society.

Based on the above , we will try to explore the origins and genesis of criminal liability for interference in the defense attorney or person in Ukraine.

Past studies both historical and legal sources operating in the Ukraine , it was found that the historical periods of our society , from the first ( 20-30 thousand years ago) until the third period , which covered the time when the Ukrainian state was running princes (X - XIV century. cent.) . During this period, during the reign of Yaroslav the Wise , a person who , for example, suspected of murder, she had to provide their own defense , the man had to bring along two witnesses at trial , to prove that he is innocent [4 , p. 91-92 ]. In these times of sources do not indicate that there was an outside protection from summary suspicion (see p. 18 " Russian Truth" ) [4 , p. 91]. Later we find that according to Art. 18 " Prostrannoy Truth" at poklepniy Faith ( accused of murder without direct evidence ) " Will you yse posluhov 7, you vыvedut whirlpool " [5 , p. 65]. These Obedience - people who take responsibility for the accused and their unanimous testimony removed from his charge. Evidence of posluhov equal to " God's court" - tested iron ( p. 21) [ 5, p. 65]. According to Art. 85 n Law obedience involved not only in the court of poklepnu faith , but also played a significant role at all in all criminal cases ( "You cords are judged obedience svobodnыmy ") [ 5, p. 70]. " Svobodny people ... dolzhnы ... not only know, but else and stand for truth against nepravdы " [5 , p. 70]. From the above it can be concluded that the function of protection , in particular murder committed by one of the members, undertakes community who vouches that the guilt of the person is not to penalize it " s razhrablenye flow ... " [4 , p. 96]. In other words, one can not talk about protecting institutions and interference in the defender.

Regarding the institution of representation is also not in question, and therefore criminal liability for interference in their activities. Institute of litigation arises later - we become aware of it to the article. 5 Charter of Novgorod [6, s.304 ]. Thus , the defendant or the plaintiff , who had representatives in litigation (" and someone to put his foot in court , foreign tot with themes and vedaetsya ") shall only deal with it [6 , p. 305 ]. This article has been associated with the judicial reform in Novgorod in 1358 It prohibits interfering in judicial affairs , said when the conflicting parties to influence the court with the help of relatives or associates. This applies to art. 42 Charter of Novgorod [6 , p. 308 , 7 ​​, p. 337 ]. This was a new phenomenon in the law at that time, was applied for the first time since the penalty for interference in the people responsible for justice , but it is only applied to the court , not a defense attorney or entity , except to note that at the time of the actors, as the defender did not exist.

Terms of the presence of a representative of a person in court formulated in Art. 16-19 Charter of Novgorod . Thus, Article 16 indicationpossibility yeinny position in litigation. She could stand in his place his son , who was to be sworn in for himself and his mother . If the son does not, you can take the oath of the widow at home in the presence of the plaintiff and representatives ( judicial officers ) Novgorod : " And who Will êàêîå Case to stareyshey yenы ili to ysyten , koi vdovы , while there noey Son , foreign sыnu Her tsenovat at present cross hramote for sobya and for mother odnov instead potseluet cross for mother Son , foreign tselovat cross odnov mother in sobya in front of the house and to the bailiffs ysttsom Novhorodskymy "[6 , p. 305 - 306]. Article . 17 of this collection is regulated that the man may be representative of the wife in the trial [6 , p. 306]. Become part 18-19 stipulated in the special representative ( respondent -way process ) and the witnesses who were to take the oath must be ON [6 , p. 306]. Later in the century. 58 Penovanoyi Charter stated that the legal representation permitted only to protect the interests of women , minors, monks, nuns , the elderly and the deaf. " And the court pomochchyu not go to Lesta sudebnytsu dvenym sutyaysnykomy and posobnykov not áû It would not s odnoj storony , OPRICH ysonny , Or for the child by a nun ili ili by nuns kotorыy ili ili very old cheloven Glukh , foreign technical collaborators for be alone "[6 , p. 337 ]. There is actually a law prohibiting nasylnetske invasion of court penalties taking into pads, fine for Prince ruble [6 , p. 337 ]. Article . 69 Pskov Judicial Charter prohibits any person empowered to represent in court.

So, we can say that in the third period of our country X - XIV century. came into existence Institute of representation, but the origins of criminal liability for interference in the defense attorney or the person did not exist.

The fourth period (XIV c. Till the beginning of XVIII century.) Ever called "Cossack era ." Professional advocacy in Ukraine formed during the Polish-Lithuanian days (XIV - XVIII c.) . As we have noted above, this existed on the territory of Ukraine legal representation . It should be noted that the first institution of professional legal profession appeared in city court, and then - in the general public . The term " lawyer" , as the doctrine of legal sources, the certain rights of the defense counsel for the first time used the " rights, on kotorыm sudytsya malorosyyskyy people" - the monument of Cossack law in 1743 , ie during the Hetman of Ukraine [8 , p. 65]. Until the first Lithuanian Statute 1529 uses the term "prosecutor" [9 ]. However, it also caught the word " lawyer " - " advokatus ", but they relate to administrative officials - Login [9 ].

Thus , when the Ukrainian cities of Magdeburg Law was introduced in the city court for the first time in the XV century. and there was a figure of counsel, as a professional lawyer. However, in these times, there were no more - what rules are highlighting the conditions and grounds for a specific individual could appear in court as a defender on the protection of the rights of a specific person or persons. In other words, the defender could be full every citizen . In addition , while there could be no criminal liability for interference in the defense attorney or person.
In the sixteenth century. in general courts , particularly in the large - prince - economic as well as in urban and rural courts , a new defender and a professional lawyer - " Attorney " or " spokesman ". Thus, the Lithuanian Statute in force in all Ukrainian lands until 1840, their three ryadantsiyah - 1529, 1556, 1588 sets out the conditions and grounds required to perform the duties of the prosecutor in court [9 , 10, 11] . In particular , Art. 10 Section VI First Lithuanian Statute regulated facilities and the grounds on which the prosecutor ( back) in the courts Lithuanian - Ukrainian state could not be a citizen of a foreign country , only people " in the Great knyazhestve oselыy " [9 ]. In the province of the Russian tsarist empire .

In context, it should be noted that at that time the most perfect order of the court shall consider the protection of third Lithuanian Statute. For the first time in Ukraine attempted to arrange the matter of legal protection and clearly distinguish legal practice as a profession [ 11 ].

The rules of the Lithuanian Constitution and the Magdeburg rights remain in force and during the Hetmanate ( late 1648 - XVIII c.) . However, neither the Lithuanian Statute, as a code of noble rights or Magdeburg Law could not find a new use in Ukraine . At this time in Ukraine there were no right or Russian court in 1550, nor antymistsevoho management " moaning " or Cathedrals Land Acts or legislation on the legal status of the population. The fifth period (XVIII - beginning of XX century) titled under imperial vladoyu.Ukrayina became common . Only in the draft Code of Ukrainian law " rights in kotorыm sudytsya malorossyyskyy people " in Chapter VIII prysv'yachuye five (7-11 ) in the case of advocacy articles . In this project the first time, been used the term " lawyer " or " attorney ". Article 7 gives the definition of counsel " attorney , plenepotent , chuck, procurator and poverenыy - nazыvaetsya , kotorыy in chuzhom Actually , with assignment chyeho in mesto ego in court obstoyuet , atvetstvuet and raspravlyaetsya " [8 , p.60 ]. It is important that those who participated in the trial , were treated as public officials. In the 3rd Marking the 26th chapter of this book dealt with : paragraph 2, " Who would Voight , mayor , clerk, coffee, and other uryadnykov v nobyl judges , touched , lybo obeschestyt words , is as follows obescheschennыy Insert yz svoeho revenge, ymyast satysfaktsyy yenat tem and judges and this druhyh uryadnykov and camping tem proderzatelem progress and ego fines , kak v chapter 7, 5 v Marking O process sudovom shown "[8 , p.61 ]. P. 3 " Ravnaya Suggest chelobytchyku the post and otvetchyku il 's poverennыm , To ones at proyzvozhdenyy v judges hradskom svoyh model, uchtyvo Between soboj postupnыmy and second odynъ not ukoryaya below dosazhdaya talked bъ Only then , that Delo yhъ kasaetsya wake someone from the same áû nyhъ prezyraya pochtenye sudyyamъ and forensic kъ home dolzhnoe svoeho opponent said obezpechyt ili boemъ kosnulsya , p takovыmъ progress and in da ili protchemъ process claims sudyaschyhsya , ymet takъ soderzhatъ mahystratъ himself and officers, at tomъ vъ As part numbers 7 and 8 prochyhъ hlavъ sake right shows "[8 , p. 62].

In our study with a certain probability we can say that the way to Ukraine for the first time in law was an attempt to make public protection not only judges, but also a lawyer and a representative of the person , including criminal law means. This follows from the Marking 24 of this book [8, p.65 ]. However, the origins of criminal liability for interference in the defense attorney or the person was not at this time.

In April 1715 , together with the military part numbers one volume published " Kratkoe Picture ili sudebnыh claims processes " [12 ]. It is almost entirely devoted to questions and sudoustriyu process. We introduce a new term "lawyer" . However, the legal status of a lawyer is not different from that of the representative. As before , the lawyer stands next to no party, and instead of it . This is not about the origins of criminal liability for interference in the defense attorney or person. Sixth period covers the end of the nineteenth century. - Beginning of XX century.

In Art. 312 " Code of punishment at uholovnыh and yspravytelnыh " (1857 ), although it comes to taking custody lawyer (defender) , representative of a person for assault and other violence , insult , but it does not concern the origins of criminal liability for interference in the defender or legal agent .

As an independent institute legal advocacy in Ukraine was established after the early 60 's of the nineteenth century. judicial reform , which resulted in the declaration , along with those of the bourgeois- democratic principles as separation from his administration, universal and equal for all court publicity process, etc. , was affirmed and the defendant's right to a defense.

Describing the Ukrainian Bar in the pre-October period Svyatotskyy OD Field notes that at that time Ukrainian lawyers ( back) was not able to acquire their characteristics and specific features [13 , p. 30] , so do not even raised the issue of the protection of most lawyers ( advocates ) and representatives from interference in their activities.

Having examined the evolution and development of the legal profession ( security) and representation before the October Revolution, it can be concluded that the centuries-old heritage of Ukraine on legal protection as persons who participated in the trial, and her lawyer or representative began to lose its position in the time period establishment of absolutism. As for the origins of criminal liability for interference in the defense attorney or the person we see no question.

The seventh period (beginning of the twentieth century. - 1991) - the Soviet period. Since the formation in 1917 of the Ukrainian People Republic of organization and operation of private attorneys and jurors changes have occurred , as evidenced by , our study .

In August 1939 , they adopted the first position on the bar (which the word " back " introduced the term " lawyer ", "Bar ") [ 13, p. 21]. Only with the adoption of the Constitution of the USSR in 1978 Held constitutional design status bar. The new position of the Bar of the USSR ( 1980) expanded the types of legal assistance to citizens , however, and it does not exclude interference in the legal profession by the authorities .

Analysis in force at the time the criminal law states that during this period there was no criminal liability for interference in the defense attorney or person.

Eighth period ( from 1991 to the present time) . It is characteristic that Ukraine became independent independent state.

Conclusions. Only since April 2001 adopted by the seventh session of the Verkhovna Rada of Ukraine Penal Code Art. 397 has provided criminal penalties for interference in the defense attorney or the person the first time. This article is the following:

1. Committing any form of barriers to legitimate activity implementation defense attorney or person to provide legal assistance or breach of statutory warranties of conduct and professional secrecy - is punishable by a fine of one hundred to two hundred tax-free minimum incomes, or correctional labor for up to two years, or imprisonment for up to six months, or restraint of liberty for a term up to three years.

2. The same actions committed by a person using his official position, - shall be punishable by a fine of three hundred to five hundred tax-free minimum incomes , or restraint of liberty for a term up to three years with deprivation of the right to occupy certain positions or engage in certain activities for a term up to three years .
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Мороз А.О. Витоки, історія кримінальної відповідальності за втручання в діяльність захисника чи представника особи та сучасний стан проблеми

У статті досліджуються витоки та історія кримінальної відповідальності за втручання в діяльність захисника чи представника особи стосовно сучасної історіографії.
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Мороз А.А. Истоки, история уголовной ответственности за вмешательство в деятельность защитника или представителя лица относительно современной историографии
В статье исследуются истоки и история уголовной ответственности за вмешательство в деятельность защитника или представителя лица относительно современной историографии.
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Moroz A.O. The sources and history of criminal liability for interference with the lawyer or legal agent in modern historiography
 The article examines the origins and history of criminal liability for interference with defense counsel or representative of the person in modern historiography.
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